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Marriage Equality in Today’s
Constitutional Order

Tzu-An Chiu

Independent Researcher

Abstract

Following Judicial Yuan Interpretation No. 748, the most important goal
of the LGBT movement today is to seek marriage equality. By combining gay
people’s access to the institution of marriage with human rights discourse,
the movement not only claims that the same form of institution should apply
to gay people as to straight people, but also requests the administrative court
to revoke the approval of referendums by the Central Election Commission
which are opposed to this claim.

According to the Interpretation, the norm of marriage is not only
a constitutional right (Grundrechte), but also based on an "institutional
guarantee (Einrichtungsgarantie)". This theory, found in German law,
underlines the special social meaning of the institutions of marriage and
the family in Christianity. The aim is to sustain the inherent tradition of
these institutions in their function of maintaining basic ethical order. The
constitutional guarantee of the institutions of marriage and the family could
be called a monster. The movement thus faces opportunities and obstacles in
trying to domesticate this monster so that it becomes a weapon in favour of
marriage equality.

This article focuses on the theory of the institutional guarantee
of marriage and the family and shifts in its meaning shown by J. Y.
Interpretations in Taiwan. This article also tries to analyze the opportunities
for, and threats to, the quest for marriage equality and suggests that, as long
as the movement emphasizes basic ethical order, it can be a success.

Keywords

constitutional right, institutional guarantee, marriage equality, legislative discretion
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