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2019/08/31) -



Befie 2] ge 17 00 2 B F R B R TR

UEB RS2 GE L EE R 4 P

I A 1 VB i R PR AR S IR L 2 A e s i 2 ) (DU
i (FEREBR B ERR) ) thoa DUBE B S THGRREAERE - * 28 11 BEERREUT e RED
DB R P DR R R 22 (RIERH R ERE ~ T AESEE 2R
HEEINK) (LU (0K ) S0 MERKIZ T - BUFIRERR LK
B (RIERHAKERRES) ek = BITEFAPFH] (National Preventive
Mechanism) - £55 58 & - H50E | i REE 5RO IRER— YIRS T
By o AR ENEITER S (OK) 5 1 BRATE 2B LR TRE KodE
EET - T & T HEE - BT ERAERZEIE T
TTHESREEHINEACHREFUE » AHRIREREE - RIBHEES 125 -
55126 i ~ (5FIE - LUHSE - FH IR o FIRFEON SRS 228
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CEMNFG IEFZBEEEE AN Y (Inter-American Convention to Prevent and Punish

8 MaE A X P 2 A F &G B A fhiFg E\i}?@%ﬂ > | (No one shall be subjected to torture or to
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AR A % > FREZRHIET EEZRBUR A BRTREFTEGRT TR > BiETZ&
AEBIT A Z IR (R - [RIRF R B S R E (A N RZ BB EH < B AL > IB5R
R N BB S BRI RE > FraleE 5E e iR e
IRDLECE 52 2k & PR -

a2 32 25 B e s 0 HWEHGBERZIUTT - ° BN IEE R
FIELAPER ARSI Z SR B B IR R AR © - BRI B E

10 Tpe=| BILf2 3 2 F A A2 Peno (TS Bek B M) TR A S Ee e p o,
A RF DR RS L R R SR F IR o R ERELARYF LT FL AR
RFAEH PR G AR 22 TRA A ARSI g S A A o

R o FEIIOPEE T ¢ R T L EHE TR A T2 @ AT Az e A A L
P R S SR 3;}*5 ARG FF jf\fv,igc'ﬁ'iﬁ T L e T 3 22 @ % o “Torture shall be
understood to be any act intentionally performed whereby physical or mental pain or suffering is inflicted
on a person for purposes of criminal investigation, as a means of intimidation, as personal punishment, as
a preventive measure, as a penalty, or for any other purpose, physical or mental capacities, even if they
do not cause physical pain or mental anguish. The concept of torture shall not include physical or mental
pain or suffering that is inherent in or solely the consequence of lawful measures, provided that they do
not include the performance of the acts or use of the methods referred to in this article.”
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15 Dzemajl and Others v Yugoslavia, (CAT/ 161/2000) » para. 9.2.
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16 %4 (B2 28) 2545 - BPLLE 17K -
17 Ireland v. United Kingdom, Judgment of 18 January 1978.
18 Aksoy v. Turkey, Judgment of 18 December 1996.
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19 %4 (252 X) %205 - LB L L% SEKE -

20 Miguel Angel Estrella v. Uruguay, Communication No. 74/1980, U.N. Doc. CCPR/C/OP/2, at 93 (1980).
21 Dragan Dimitrijevic v. Serbia and Montenegro, (CAT/C/33/D/207/2002), para. 7.1.

22 Rached Jaidane v. Tunisia, (CAT/C/61/D/654/2015), paras 7.3-4.

23 Ashim Rakishev and Dmitry Rakishev v. Kazakhstan, (CAT/C/61/D/661/2015), para. 8.2-3.
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24 Ennadma Asfari v. Morocco, (CAT/C/59/D/606/2014 ) . para. 13.2.

25 Abdulrahman Kabura v. Brundi ,(CAT/C/59/D/549/2013) , paras. 7.2-3.
26 Déogratias Niyonzima v. Brundi, (CAT/C/53/D/514/2012). paras. 8.2-3.
27 Jean Ndagijimana v. Brundi, (CAT/C/62/D/496/2012), para. 8.2.

28 Sergei Kirsanov v Russia, (CAT/C/52/D/478/2011), para. 11.2.

29 Hajrizi Dzemajl.et al. v. Yugoslavia, (CAT/C/29/D/161/2000).
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30 CAT/C/75/2003.

31 Selmouni v. France, ECtHR Judgment of 28 July 1999, para. 10.

32 European Commission of Human Rights, “The Greek case,” Denmark v. Greece, Communication
3321/67 (1967).

B FRed RN HEAL 2 AFAERARFISN TP B AfrssIr)
( The Istanbul Protocol: Manual on the Effective Investigation and Documentation of Torture and Other
Cruel, Inhuman or Degrading Treatment Punishment, 1999 ) - https://www.ohchr.org/Documents/
Publications/training8RevIch.pdf « (£ t2FfF p »2019/08/31) -
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{5 FH o BRI B ST R R TE & B RYBASZ A BB IR » RIRTREMEER R R ~ 1
NEEAFE M HIET o FIATEE B RIUR B b 5T B ABRRES - sl FHE
T~ BETE - 0K R HE BT R R R EE o R B (5 R PRHA A
{ESANRERCEE 1 R Z BT - 5/ i B i 1% - B T i T 1
o W EEREGE > AIRERET o BIE/ER R BB s IR PaRi -

37



SHAEEN ET S5 oY

38

CART) APRIE(E A RS -

EWMENRN R EEEER T > $iF AENEANZEEFES A
FHIRESIBA RS - PIANHeE N R IREE 2L - sRIEL SN S fe ik s o B
B o B AR © SRAIRHEE N AGIRETLZ - ZFH RN e 2 D)
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BN EREHI T A e ARSI E T - EAABH GE M BHEIRB%
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A~ EIREUR S EIEBI R B 8 - AR el R - [FIEEE

34 5 (HEARFLZTR) ¥ I2ERS 145 & (B2 8) $2E% 25

35 General Assembly, “Torture and other cruel, inhuman or degrading treatment or punishment,” Interim
report of the Special Rapporteur, Manfred Nowak, on torture and other cruel, inhuman or degrading
treatment or punishment, A/63/175 (28 July 2008), para. 77.
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BT E e
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36 %F (BRI H) 2% 28 - HPER ALY 18K -

37 Sadiq Shek Elmi v. Australia, (CAT/C/22/D/120/1998), para. 6.5.

38 Ibid.

39 BER A € 1988 & 12 7 9 p % 43/173 HLid3RiL i -
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41 BER~ € 2010 # 12 7 21 p % 65/229 5LAREE -

42 e € 2015 & 127 17 p % 70/175 5Lk 38 -

43 A/52/44, para. 250.

44 CAT/C/CR/28/5, para. 8(b).

45 5% (A2 0) B TH- RPLLY 2K
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47 General assembly, “Extra-custodial use of force and the prohibition of torture and other cruel, inhuman or
degrading treatment or punishment,” Report of the Special Rapporteur, Nils Melzer, on torture and other
cruel, inhuman or degrading treatment or punishment, A/72/178 (20 July 2017), at 18.

48 Ibid. at 19.
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49 [bid. at 34.

50 General Assembly, “Capital punishment and the implementation of the safeguards guaranteeing
protection of the rights of those facing the death penalty,” Yearly supplement of the Secretary-General to
his quinquennial report on capital punishment, A/HRC/30/18 (16 July 2015), para. 55.

51 Ibid.

52 Ibid. and Soering v. United Kingdom, judgment (7 July 1989), para. 17.

53 Ibid. Al-Saadoon and Mufdhi v. the United Kingdom, judgment, (2 March 2010), para. 17.

54 Ibid. at 17.
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58 Report in A/HRC/31/57, para. 19.
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60 Report in A/48/44/Add.1, para 52.

61 UN Doc. A/56/44, 1 Jan 2001, paras 42-43.

62 [bid. paras.33-35.

63 V. L. v. Switzerland, (AT/C/37/D/262/2005) paras. 8.10.
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70 See Economic and Social Council, Civil and Political Rights, Including the Questions of Torture and
Detention Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment Report of the Special
Rapporteur, Theo van Boven, E/CN.4/2004/56. (23 December 2003).
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74 CAT, Concluding Observations on Germany (12 December 2011), UN Doc. CAT/C/DEU/CO/S, § 9.
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77 CAT, Summary Report of the 93" Meeting of the Committee, UN Doc. CAT/C/SR.93 [this document,
while cited by scholars for the numerical parameter, is not available in the records of the Committee]. ;%
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80 Canada Criminal Code, R.S., c. C-34, s.1, article 269.1 (2), “torture means any act or omission by which
severe pain or suffering, whether physical or mental, is intentionally inflicted on a person (a) for a purpose
including (i) obtaining from the person or from a third person information or a statement, (ii) punishing
the person for an act that the person or a third person has committed or is suspected of having committed,
and (iii) intimidating or coercing the person or a third person, or (b) for any reason based on discrimination
of any kind, but does not include any act or omission arising only from, inherent in or incidental to lawful
sanctions.” Available at http://laws-lois.justice.gc.ca/eng/ acts/C-46/ (& 15§ 1 p > 2019/08/31)

81 Ireland, Criminal Justice (United Nations Convention against Torture) Act of 2000 (Act No.11, 2000),
section 1, “Torture means an act or omission by which severe pain or suffering, whether physical or mental,
is intentionally inflicted on a person (a) for such purposes as (i) obtaining from that person, or from another
person, information or a confession, (ii) punishing that person for an act which the person concerned or a
third person has committed or is suspected of having committed, or (iii) intimidating or coercing that person
or a third person, or (b) for any reason that is based on any form of discrimination, but does not include any
such act that arises solely from, or is inherent in or incidental to, lawful sanctions.” Available at http://www.
irishstatutebook.ie/ eli/2000/act/11/enacted/en/printhtml. ( & {2 f2 p > 2019/08/31)

82 Luxembourg criminal code 1879, as amended by Law of 24 April 2000, article 260-1, available at http://
www.legilux.public.lu/leg/textescoordonnes/codes/code_penal/codepenal.pdf. ( &5 i §¢ P > 2019/08/31)


http://www.legilux.public.lu/leg/textescoordonnes/codes/code_penal/codepenal.pdf
http://www.legilux.public.lu/leg/textescoordonnes/codes/code_penal/codepenal.pdf

Befie 2] ge 17 00 2 B F R B R TR

AR RS AL P

7

(Bosnia-Herzegovina ) * ~#L75R ™ BIIEHE © (2R - BRUNEREERL 2005 4 6 H
27 HSEEILE o IRFIATHREH] ~ BB ~ NAGEEH F AR ZFF
BEEET YIS Fh ~ BUEAEH IR EAERR ] -

wE NERBBTNEEMETHIEEEIUAE (QF0) 5 1 HRESH
EFRHIHE - T EIERSNRES | SR - iR AT - (HBIAEEEE
R IRERS IR E 2% o B0 > ERBIER 3 REZ s T BB E E i
ZAEGFRR AR REI0ES E S E LR R R T EES] - 8
FARBRUNEBIEH R TS (OF) 28 1 RESHIE AV - ZEEEH
e ) B TR I TP 7 Sy A TR ¥ SN - RIS TR T Ry S BRI
BIRFIHITRAT - * HNERFNGEERE TR EGEH  TEGHESE 7 JEW
WAt E REERR  TREBE ERERGEM Oflik) 58 222-1
TR T A BT R AT S TR VTR FRTT - ¥ B EME (AF) F 1HEEE - A
> REEER > 5 222-1 AR ERMES - | ZEFHESEEBRS
EEFEBEAE 2016 ££ 4 H 21 HAYHFIER - FHBeAGE (HER) 1B ST RSEITHY
FETH R B BT R INLUE SR - BIBEFIIRATESE K (K)) 56 1 Ik > ZEERRT

83 Bosnia-Herzegovina, Penal Code of 2003, as last amended in 2015, article 190, available at http://www.
legislationline.org/documents/section/criminal-codes/country/40. (& {5 # P > 2019/08/31)

84 New Zealand, Crimes of Torture Act of 1989, section 2.

85 Philippines’ Anti-Torture Act of 2009, Republic Act No. 9745 (10 November 2009), section 3, available
at http://www.congress.gov.ph/download/ra_14/RA09745.pdf. (& {2 g f¢ P » 2019/08/31)

86 Council regulation concerning trade in certain goods which could be used for capital punishment, torture
or other cruel, inhuman or degrading treatment or punishment, (EC) No 1236/2005, (27 June 2005),
Article 2 (a).

87 Committee against Torture, Conclusions and Recommendations of the Committee against Torture,
FRANCE, U.N. Doc CAT/C/FRA/CO/3 (2006), at 5.

88 Ibid. at5.

89 2L ¥ - F AP 4 2 Lww 2 A% (Chapter 11 Offences Against the Physical or Psychological
Integrity of the Person) ¥ 2 % — &R 2 2t 4 £w 2 # % (Section I, Willful Offences Against
the Physical Integrity of the Person) & 2. % — 38 5 &= 2 ® § {7 & (Paragraph 1, Torture and acts
of barbarity ) o % 222 2. 1 iF2 % ¢ @ A ¥ X R AW F L R 15 # 2 7 02 (Article 222-
1, “The subjection of a person to torture or to acts of barbarity is punished by fifteen years’ criminal
imprisonment.” ) ; Article 222-2 i@ ¥ % 222-1 B w2 B (7o e s o ek ¢ A opE ki
PR s I L b S i B & T £ (The offence defined under article 222-1 is punished
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orrape.) °
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90 Conclusions and Recommendations of the Committee against Torture, FRANCE, at 8.

91 Report of the Special Rapporteur on the question of torture and other cruel, inhuman or degrading
treatment or punishment, A/56/156, 3 July 2001, para. 33.

92 Ibid.

93 Mr. Kepa Urra Guridi v. Spain (CAT/C/34/D/212/2002), para. 3.2.

94 Ibid. at 6.7.

95 Rached Jaidane v. Tunisia, (CAT/C/61/D/654/2015), paras 7.7.
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A Study of Articles 1 and 4 of the
Convention against Torture: The Obligation
to Insert the Crime of Torture as a Separate

Crime with Adequate Penalties
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Assistant Professor, Department of Postgraduate Legal Studies,
Fujen Catholic University

Abstract

In 2013, the International Group of Independent Experts strongly
recommended that the government of Taiwan should insert the crime of torture,
as defined in Article 1 of the UN Convention against Torture, as a separate
crime with adequate penalties in its criminal code. So far, the Taiwanese
criminal code has not adopted the definition of torture provided in Article 1, nor
has it ensured that all acts of torture are offences listed in a separate chapter of
the criminal code yet. This means that the government has not properly satisfied
its obligations stated in Article 7 of the ICCPR. If the ROC government hopes
to ratify the Convention against Torture in the near future, it should take the
above suggestions seriously, since these are necessary measures for fulfilling
the obligations provided in Articles 1 and 4. Also, by making every offence
punishable by appropriate penalties the government’s desire to abolish all forms
of torture and other cruel, inhuman or degrading treatment is made manifest.

This study firstly explores the norms and content of Articles 1 and 4 of the
Convention against Torture, and then discusses the obligations and measures
which are required under these two provisions. The study reviews the relevant
conclusions and recommendations of the Committee against Torture and the
jurisprudence expounding torture. Secondly, it examines the current criminal
code and suggests what steps are necessary to fulfil Article 4.

Keywords

torture, the crime of torture, the Convention against Torture
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