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R PYEBUE MR IEAE 0 N Al E BUK B JE KA U AR ORI A P oL 2B B Y
FIEER - AR EAEHBBEY  NEKZTRERFZAML B € RAN
BHRARBIRZINKE » HBATEELASENER NERRPRERNFEAELR
Be  RAGHKRERINFINMEMEAS L  ULENEREZERFEERZA
HMEBGRE (RANRKRIRLFHCEL - RAdERE B ot inigis
EBE  TRE—FHE) HERANERZERME AT L FER TAM
ZBawhfe FAERCRRAECRIEEHE  mALELTRCRRANRAH
MTATHIRE MRS - REETR -

GE
BEAMERE G BER N BRRA ~ XM~ B

— B

BB 1990 EAYIHREH SR A EZEGNERGHFTES D
ZZJF HI] (Principles Relating to the Status and Function of National Institutions for
Protection and Promotion of Human Rights ) » HESEfTH & BET TR A\ REHRE
CEE HFEAE  2EFHEBEFEHRL R LB R AR - DURIEK

1 Principles Relating to the Status of National Institutions (The Paris Principles), General Assembly

& HARET] F— B A=W
2012 4+ 12 & 125~143
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R T R P ARSI YE < A TRBI H Bk B E A W R S B E & - T AR
DAL AT B 5 8 M B PR i 8 12 < B PR b AR st ik AR PRk e A
EHL o FIA0FRER 2009 FA8 7 B FHAe st v (B Bl A REBUAHE
FIEFE/N%T) (International Covenant on Civil and Political Rights, ICCPR ) 5z (
& BT e S RER B R /3% ) (International Covenant on Economic, Social
and Cultural Rights, ICESCR) (DU (RAKT) ) P I ERR EIAE = 5
i HARSHEAAE (EREE 12 5 10 HifT) (O REPBUSHENBIFR A K
R & S ERERI B AU T ) (AT R (RIAKIRETTIE) ) < * iR
L 2010 4 11 H{KE (RERIT AR R B & B A ) IR ax B
FENERLRIR B - ° MR 2012 4F 4 FREER S BIR/AKIATER Z RS Mk
B2 S — M ERE R AR

R R - B ER B B o - (i S B P
HIBI R N\ HECR B - EHRMHRARERIE S - ASUE E S T EAER - £
BB ERIFRIAN AR HE » LS BB BAER N EL AT (H—E0
HCEFR  BEE 2 BB A (AR A EEZEY) 56 1 HEgE 25
adb s TR 0 2011 48 ) - A E BT R (MR R LR BRI Al B fR B 22 B 3 B
H NEZ B LR A R B BE 2 e B A 2 AR - LB R AR B &3
B TR R o DUN T iEHBIR N B g IR E BRI EBCENL -

resolution 48/134 of 20 December 1993, see http://www2.ohchr.org/english/law/parisprinciples.htm (Last
visited: 2012/08/16)
2 "Competence and responsibility:

1. A national institution shall be vested with competence to promote and protect human rights.
2. A national institution shall be given as broad a mandate as possible, which shall be clearly set forth in a
constitutional or legislative text, specifying its composition and its sphere of competence."

3 WmAHJR L4 A http://www2.ohchr.org/english/law/ccpr.htm % http://www?2.ohchr.org/english/law/
cescr.htm (&5 8 £ 2012/08/16)

4 % R http://www.president.gov.tw/Portals/0/Bulletins/paper/PDF/6859-6.PDF (ix #4125 A
2012/08/16 )

5 4 A http://www.president.gov.tw/Default.aspx?tabid=1412 (4235 B : 2012/08/16)
% R, http://www.president.gov.tw/Default.aspx?tabid=1422 (4% #35 B : 2012/08/16)
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PR e EH IR A RE SR 2 S8 A 0 B BB PR AR HE - th T DR R BB K
AR E BB AREZB%RE ¢ (ibid.: 25) (e BB 5 AMEHT ~ LA
XAb ~ EREARENE 5 (ibid.) SRRAVE(ER KEIMEEE - BlZ2 - B k&
FilfkAaER o (ibid.: 26) HLREBIR AEZE B& .2 £ 2 HHRAYIIRE - Fr
Ry LB o

EIEBIZR AR B G HURBIZ R - e e HAEEBUH B0 70 0T
BRI E NI > AR PL T Z 28R AT -

(—) BIZARER E & 05 B R

ATRREEE - (RERNE RSN EMRE - ER2EE - 1THE
R T2 METT o R BRI SLH R E B AR LB H A A R -
(BRATES : 2007 : 23-24) SEILHERH 217 RE S D S IR 8y - SE A =L R R Al
WERREB S TLE L RE - AIREHILEER DAL RE B R - (R HIL
FRE - RIS e - e — iR e e -

BlZ N HEZR B FRLE BB 2 IR RFARIRE - BEAEBUFEL
A BRI L ATERESHRR - DRSS ~ (e ~ (RIEARER RS -
MNEREAZE L0 BB E R - HE .2 AR BB E S A
I HAEDRE (RAEITEME ) ZIER Q0K 7R R D RERE R T8 TR A
B WA SFIEIIAE - AR IRIF AR R - (B2 EEAY
BRE \MEZEE - EREZEE LA - MIEUERERIME - BRErF G H&
HEHA -

TR > A DIERE R ZVISOREMLIEE - DR r A B AR R
AIZEH - HREERERERAFZ NELZETBER NS FERZHAIEIZ
B - Rl BB =R TTERNE - BDEEEEE - R AEEE
BT E - RIS A AR AR - — R ERE R FANM R K
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HABEE E LSRR - IS eERTFEE ;T 2N RS
GREAIDINLE - BIE BIRAIDARE - A EEBIE 1Lk 1% » BIECR T RERE (.28
LR - AnfrTREEE Gm L AODAEIES - FEMEIANEE - MR A AR A RELABIFR R
FRka B E L - BIEEERIEIES i —Tan © 11185 B RRELAZ Red T
XK EBERE < B A SN BB AR -

POEHER - HE FRZOREERBENRR NEZE S » im0 &R
=ML BT - — HEER BN BN A REE S - — (TR E R
SNELETTIEEIGRERE - S RIBLUVEEE GRS - HeErdR— A
REDE I B L EBARE ST 2R — R E R - IMBREBIREME - R
SHETTIERE - W ERe S HA IR - R T BER M LR IRy
K o ORI REAE IR B I HoAth R B B AE T LAV R AU A RER T 4R TR
RS » BEEEBELUEREZER A ERE LRBUGRE - AR
FIEMERR - FrRI B TEE T - rIsE & RHAE ~ KH - fOE - MBEEE A EF
Bl & o DURECSCE R Z B Rl - IR - HR 2006 F£1E (2006 -5
k) (Equality Act 2006) TR EC "FER AR ES ; (Commission for
Equality and Human Rights) - #¢Em&aF RAHE R 2T 8 - K
FH DR R BN T UEEIIERE L o BRI - EAERCCZ I E

FEFIEEER R ER IR AR B G B E SRR - RS E
2 AR

(=) BIZ AREZR B & s 3 L R

B 5 N HEZ B ORI AR - R ERIF AR AR - ARF A
LB 2 N R B G HILhREE - HE B AR 5 ek H IR BUFHE
R > BR AHEZ B SRR A SUTAEEEE 2K - (KHHEEETTRE

7 EEEFEELEREBRIARET > YA AMFRER RSB RS ERMR Mistretta v. U.S.
488 U.S. 361 (1989) » 454 F 4. o

8 Bk EFTIR—UHAE o AL BIBERE NERZ RS —EER AR BEEETAR L
WEBENZEZHK > ABRPUITEAEZEZ AR -

9 ABAR4F (2011 :279) - EZXEFEFRAMERT G H 7 B2 HEANARAFE 24
ibid.: 259-279 -
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G e R IR IR AR R -

BRILIE AR SO —(ER LB AR E T - n] DUEEUK R R
o B BIRAMZEGINEGRERTEETTZA - BRI TECRHE—
(EFR TR - (£ REBIZRESI 2 ILRIHIES - TBER EE DR T RER
G - MR MRIETTER - HIhRERTERE T Hall w1t 5 1TB—He - BlIgm
TEATEGRMRAEARH - " FETE 8RR - BIR AR B0
TG IR —EERET - B2 A RO HENRE - AT sE (BRI AR -
iz B TBORR (ATRERERETTEER) iEHEE - IR AHEZA
MEZEIREL —  BERBEBUTIAMERER  RERNVEEHRIET
BERFIH A A B WIS « fE—{E_ban NE - A0S - R TS
R EHEEERTT R T - BIR AR B G AR HYIRE - BRI REE L
RIFRIRE B BAHIER - (B2t IR A A 1T B R NE BT - R
TTEEHEERTTS - BT BCRAR AR MRS B e R @R - HAs A - B
FANHZREG N G RN - HoiE RO -

IR B AR B LhRE S e AT B - BR AR B &
TRy I T A S SR (M YR > e AR TT By I - BERl
Ry 7 IE SR S PR T TEIT R BT TR (AEE e - g R ) Fal DA
tellEmE o ATERARILNBER NEREE - JI%e AR TERER LAY NI R TL %

=

G

10 "Within the framework of its operation, the national institution shall:

(a) Freely consider any questions falling within its competence, whether they are submitted by the
Government or taken up by it without referral to a higher authority, on the proposal of its members
or of any petitioner."

Also see "Composition and guarantees of independence and pluralism:

2. The national institution shall have an infrastructure which is suited to the smooth conduct of its a
ctivities, in particular adequate funding. The purpose of this funding should be to enable it to have
its own staff and premises, in order to be independent of the Government and not be subject to
financial control which might affect its independence.

3. In order to ensure a stable mandate for the members of the national institution, without which there
can be no real independence, their appointment shall be effected by an official act which shall
establish the specific duration of the mandate. This mandate may be renewable, provided that the
pluralism of the institution's membership isensured."

1l ARk kERTF 613 HARELR -

129



130

i -

BIZ AR G NHEGRERTECRMZA - MIEAEEREBUEHEES
REBORBFEMIVRILIRR - HERGR - AREECR - B ATRE2 21 F BUE
NEFEERSRY » (HBIZ AL EGHREN S - HAE IR BELE
EER S A RytEiR - MARE RO HR B 2 BT « AR LN BN BUG Z Sk
W - BB B AN EZR B G B ENHERETER o (EHI IR
o NMEFTEERFTE AR B EBEGEERIBGAART - MORILEERNES -
BB BUATERS B RRIMIRZIRRE IR - BIZX AR B B Rt A G5k
JBIREE 5 RERERBE N E IR R A EZE B g A REH Ry T A TS am L Bl
WAL RER - D HBIZ A HEZR B G ThREAME IR FOP s AR LR R ECR -
MREAEAELERBERRHT - B NEGRERBEG 2T - B HSE
FIMEZEG D RBNE G - EIRER - — AR AL - RN BCE
BraZINENE > IAE R ZHIREEBURECRER - ERZE BN nl aH:EH -
NEFERZ BB EUAH R - 5 B AR RE B AR B GBI ER
IR -

(=) BIFAREZ B & A H bR

=HRES VI - 2 (check and balance ) HEHIAYJFIGRAL - =REXH
W] (EREJEME AR AL ALERE TS, 5 R
(2 AGR - TREBE B EI - T2 HIEE RREEAREK -
DUR T =B A Tl 22 A B & R R A HI b B e A R 1T
REFFEL -

B (EERADIREZ R SR # (F FH e E A R e R AR B
TERIERRERN A - =S TIIRRZF » I0EBEEREL OIIEEE DI RS
FLE R % DRERE R AR EZ AR ST 5 © BEE AL LIRERIZ DI
A ZE AR R R BT 5 AT BB RIEMOE R RIRIRTEE T IRIBRET LR 2 P

12 WBEERRKEERTH IIRBBEZME -
13 kMM RMER  KABEABREXRS —EPTE > T AHFBE G LEMABAE (ex post facto
law) - JR A Fid B G A E 2 %4 (bill of attainder ) -
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Rz RAE AN -

AT EASRUEE 5 AR B G TE GBI LEFTGEH - HERCBIZ A
WEZ B N R BEhR REERBA R AR - al S RIHFIYS R - BR
NEZE GG ERTEE A - (B2 Bk R BUR B (E Z
ZIEThRE - TEEB RS LITEEDNS S 2OEAEEEREEZE
1 PAEAEFERILAREZ USRI E (LA E - EERIFAIES 4 BHEE
BREAHEZES "HIL, RIUARITR R R B AR - HEITT
R o

HR - AIGERERAERE Ry E BB Bl 1T ERR AR A FETE TR - B A
REGAEER - R - RN TR T BB R R E R R E
IRESIESFT - IR PR R M — BB T EERE ST (NS RYEERERE -
ZNHREG AL (BARE) FRWETHERD - MR AMEZEF G2 K
SR EZRE HUBRBER - AL HNEE Rl A BB ] i A AR H 2 -

BR > BitThReZ R M s B RAER A F %S - TRl AR -
TEHY R IE S ey HA R R BRI T (R (R AA 1T R HARE - B Z HR1E -
RS EBIMIFRE TR A TThee - [CHFRE THk, ~ "TEHE, &

TRiE ) ITEES - IR AR B G EERERMEREE LA RILAREZ 2
2% 1T/ AR E B E BAE IS E RIAUTE G - LU E S SR R T BT
FITBDL » ZRANTE TRGIE, ~ TEE, ~ TEE L TiEE ) FIEES  BEA
% B H AR AR 2 T ZRIBIEENTRERERE - MR B SRR ARSI
B o TBGIE L~ TEME, > TEEL - TEE ) FTEEAAURERELL TTRE L THE
Eo TER L RE o TS, B TRUR ) BERECAIIER PR 2R
(e R RAVET I - BER R RET BTBTS IR B (HE ST BRI HM
PRBATE DA RIR PR - HEE NER LRI R E S E N E R EH

14 "Drawing the attention of the Government to situations in any part of the country where human rights are
violated and making proposals to it for initiatives to put an end to such situations and, where necessary,
expressing an opinion on the positions and reactions of the Government."
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e - EEEEENEAERER AR S G RIEAEIEL - 1555
Bt =LA AT B RS -

(—) DIt ERElE R R BEIR AMER B FIY5RA ?
fERE 89 S5 — NI 21k > BUKRMRIEE " AR, FIBIZ
BORDAR » SRR —RERE T HAEEn R EY - ° HHSEHE
RIFAINFIHEEN - RE 97 £ R E WS 2% - T AR E
EENMEEEEH M S RS SR ZBRE AR E - FREERR

15 Aldwe @ MR8 S BRIEAL (2002 :58-59) 0 (R4 30 & k7N B BRI A R AN 2 5 B oA AL AR
AT RBEARIBRAMERT) - %%k (2003 : 4-10) (4/;5%—“4%@,?%3@]%/\;}&7};&@
B —EH LB RAMEE B @M — 0B AR AR R TR AR RFSBRRA) -
FMRAE (2011 1 1625-1658) (fEkas » AHMEEEH ﬁ%:@t#é@%ﬁ‘z?#}&)ﬂ&ﬁ s H ik
AR BATHIAE » ERB AT A AEIAMSBNER @ LA CRRANPE TS FALE - RE Nk
et — A A EF SRR A E RAHM L T#ME) < B4 (2011) (ERLTAFSERS

MALZBARAMEATABERMEHE  AOBERAREZR OB U FATA BRI TRLIZ » MG
KJ%J_#%%% T R AR AR LR M 3R BT A ) o Bhdn (2002) (MEHRL 0 ARMEEAR
FEAME O =R 8 G BUR B A E R B o S KR O RIR - RN B 69 B R I B 41
AELARAMHERER)

16 % A http://www.president.gov.tw/Portals/0/Bulletins/paper/word/6341.doc & http://www.president.gov.
tw/Portals/0/Bulletins/paper/word/6374.doc (4435 A : 2012/08/27 )
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"1. The composition of the national institution and the appointment of its members, whether by means of
an election or otherwise, shall be established in accordance with a procedure which affords all
necessary guarantees to ensure the pluralist representation of the social forces (of civilian society)
involved in the protection and promotion of human rights, particularly by powers which will enable
effective cooperation to be established with, or through the presence of, representatives of:

(a) Non-governmental organizations responsible for human rights and efforts to combat racial
discrimination, trade unions, concerned social and professional organizations, for example,
associations of lawyers, doctors, journalists and eminent scientists;

(b) Trends in philosophical or religious thought;

(c) Universities and qualified experts;

(d) Parliament;

(e) Government departments (if these are included, their representatives should participate in the
deliberations only in an advisory capacity)."
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Locating A National Human Rights
Commission Based on the Paris
Principles at the Control Yuan

Nien-tsu Li
Adjunct Professor, Law School, Soochow University, Taipei and
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Abstract

This paper attempts to explore the optimal method to create a national
institution of human rights ("NIHR") in Taiwan in accordance with the
1993 UN Paris Principles, via the present constitutional framework. The
Control Yuan appears to be the most promising as a potential NIHR. It is
an independent government branch established by the separation of powers
doctrine of the Constitution, instead of a law promulgated by Congress,
which makes it an ideal NIHR because it cannot be abrogated by Congress,
and its new role as an NIHR will not require any constitutional amendment.
The Control Yuan has all the necessary powers and instruments that an
effective NIHR needs, including the powers to investigate, impeach, and
correct. Furthermore, it is perfectly positioned to promote human rights
education among government agencies after it is reconceived as an NIHR.
The structural changes must be done through proper legislation by Congress.
Congress can pass a law designating a certain percentage, say, 50%, of
Control Yuan members to concurrently serve as NIHR commission members.
Another relevant measure is that the President will have to nominate qualified
Control Yuan/NIHR member candidates for Congress's approval.

Keywords

National Human Rights Commission, Paris Principles, Control Yuan,
Government Branches Established under the Constitution, Independent
Government Branch
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