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SRS
CEBR—UE 2 R R B FE A #7) (International Convention on the
Elimination of All Forms of Racial Discrimination > DL f&TH (HEREGR LA
#1) ) ' BB E BIATREBHI (% 0 ARERY - R T B (AR
il o A ITAE A FER (individual communication) I > HREEAEREEE
HESE -

PN AN Ve e IR | ER ATV S (VNGRS -0 pw d e S i
Fe e BRI E PR BOR A » PRICEE 52 3 RN K R ALaEiE - SEmAE
2 EAEHE A Em i R E - Rl frERRiE R Z &9 (Committee on
the Elimination of Racial Discrimination ) 7 #H#%Z865 ~ 832 (@ A\ BT 25 B
2R A N RS B B - BB ERENRIE PR AR REA OR AR i B N R
AEIRAGR - Wi BT E 7 - BlZ 305 Mg = (E A EEERe - 1M
RURs A A BER A Y CHRRTERETRAK) B4 S -H6
o - T ELVEERE R R 2 B SRR AR 4 BREGE S R REFIRIER - IR
sl R 6 {66 BB R GRA TR o ASCRIMERERRT A5 4 RKEE 6 R E .2
B BAEE BRI R 5 HRrs - SEREEI T ARIEE S BRAEE 6 RAE) T PEE
BTN R RO SR A SR ERENOHAS -

1 General Assembly, Resolution 2106 (XX ) of 21 December 1965. 1 = #§ f 5 (i ‘f BB
NERHLAY .
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B - BEbRIO AREIER
— ~ B B RS

R FORBRS R 2 o TSR TE KRB A AR B IR U R N &
i BORBIE AR R B - BB oL %  BREIE AL BR - 8
NNEEBINE  EEE o Mtk Rt S B (BEaEES)
( Charter of the United Nations ) 25 1 {55~ » W& < 7 B WSO fE R g
TENG BN AT e N RE A B B E - BEE 13 RITHE - Bia B
KRG EREIATE - W AR LR ED et B e e N ARE SR A H
B - FER SS RiaEH - RS B BRI DB B A RSP A e B PR R AT
MR AV AP BRERFT A B2 22 7€ Seia A R FRE R, - Wik Bl e (e St e A
L NHE R EAR B iE S ST AR R A P& A - FIRFEESS 76
BRITFE » FUE T B H AR s iR (S 2 e N ARE SR AH
B -

B & B AE (General Assembly ) 2 1948 4 12 H 10 HimiE (HFR A
W5 S ) (Universal Declaration of Human Rights ) > E RIS EEREFTSE R 2 56
— 3 NMESTH: > il T BB K ® ) (International Magna Carta) < * ({5
ANEEE) B2 FmH > AAEBADERESZAE S Pl —UIRENEE
s & 16 RINRE - IEFEBZ A Z R ALFIIRS] > AR K LR EE
55 26 RINRIER - B TER IS E S IR 3 ~ BRI - 22 (i
WA S ) WARFFRIFHE RIEDBERGEZREF -

ANt 1959 £ 1960 [ 57 25 T e Bl 5 B 2% R ffm R SR8 4
Bt & R ERLIP CE B Bl AT » DATHSE R IR iR K R B & B

2 Thomas David Jones. 1980. “Article 4 of the International Convention on the Elimination of All Forms of
Racial Discrimination and the First Amendment.” 23 Howard L. J. 429, 434.

3 See M. Glen Johnson, “A Magna Carta for Mankind: Writing the Universal Declaration of Human
Rights,” in M. Glen Johnson and Janusz Symonides ( eds. ) , The Universal Declaration of Human Rights
A History of Its Creation and Implementation 1948-1998 (UNESCO, 1998 ) , p. 19.

4 David Keane and Joshua Castellino, “Is the International Convention on the Elimination of All Forms of
Racial Discrimination the De Facto Minority Rights Treaty ?,” in Carla M. Buckley, Alice Donald, and
Philip Leach (eds.) , Towards Convergence in International Human Rights Law Approaches of Regional
and International Systems ( Brill, 2016) , p. 275.
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REAE 1960 4 12 H 12 HIE#E 1510 (XV) R > 385G R EZE KR R
HRER (BEBERE) K (HRAMES) o BRAERPG IEEH X RED
#RERXERE® (Sub-Commission on the Prevention of Discrimination and the
Protection of Minorities ) & AfEZE 2% (Commission on Human Rights ) 7%
25 fEETE e E e ( Economic and Social Council ) RS B A& e B
S e s LB ] 27 K A EH A B v (Manifestations of Racial Prejudice and
National and Religious Intolerance ) » ® HA g (R RELFEZ & 2SN E AT
THHE - B — B R R FERZ RIS B IR B e N R AW - HEA —
BIRNEI R - BIANFIEEAIE ~ &5 ~ RAEE - B REEETRIEZ
LRI R R R o R AR 2RI S e i - DU B DL e 5]
2 1E2E o MR BB R el B R i s LR i 2e a2 - T (R e A
BRVETE BN B S Bt - R H R . B 5 R
B’

ﬁtl

Bt & BUKEAE 1962 FREREE HERATA 2 R < 55 R 5RAT
MBS BIAE R 1963 4 11 H 20 HkaEEE (& BUHERFTA Y 2 EIR 5

RE 5 ) (United Nations Declaration on the Elimination of All Forms of Racial
Discrimination) > ° 358 S 4G 11 {EBSC > MEMERELTHER N\ EE8 » &
ENAEER AT — S - 3 H 5 B E Bl — 7 Hie B A R e S
-

BB G RS it & g e ok AMEZ B g et (PR
fRIER AT ) - N B P kB K R D BRI R 22 & & A GG E

5 General Assembly, 1510 (XV ) Manifestations of racial and national hatred, 12 December 1960.

6 Natan Lerner, The U.N. Convention on the Elimination of All Forms of Racial Discrimination A
Commentary ( A. W. Sijhoff, 1970 ) , p. 13.

7 John Mabhler, “Without Distinction: Testing Realist Theory with the International Convention on
the Elimination of All Forms of Racial Discrimination,” (2008 ) 26 Sigma: Journal of Political and
International Studies 5, 60.

8 Michiel Hoornick, The Right to Nationality under the International Convention on the Elimination of
All Forms of Racial Discrimination (ICERD ) An Assessment of its Interpretation by the Committee of
Racial Discrimination (CERD ) , LLM Thesis, Tilburg Law School, 2008, p. 8.

9 General Assembly, A/RES/1904 (XVIII) , A/RES/18/1904, 20 November 1963.
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R - MR AEZREGEBIEL R » XGEE GBS - FHEEIL SRS
BIEZ X 2 S BINE © G BIRE /LG5 =% A8 (Third Committee )
FH - mIRHL 1965 4 12 H 21 Hild HFRERETRAK) - FHlHIE > &
KEZLL 107 ER YRR - WHRKEE - "

[EREBRAE - AAFE (AREBUEAHEFBIFRAK) K GREFnt & 85T
{LRERIBIFR A ) #BERER] > B S Bl NGRS B R SR
REDA B i P 3R T B A RE A - " TR R (R AR S ) 2%k
2 A\BRBHID RER E— P B AR IEE - AR B2l R (HRER
B AKT) BB RS R GBI ERE MR EREE 2K -

CHPRRERRIBIRAKT) WA (R R B — » R
R RE RN B I E AR - M RS H - QEFRE R
INT) MRRRE 7 RS IR IR E 2 B RS - P IR e
SRR R AT 1 BER QEBRTEIRER AR ) 21E 1965 45858 - {2
T2 B AU TS — - — AL A RE R R AR AN R ARBREY - TR B 2B - 1R

10 Ak g dBERPIEE > L ke i F2 L o See Natan Lerner, above no. 6, p. 18. Patrick
Thornberry, The International Convention on the Elimination of All Forms of Racial Discrimination
A Commentary (Oxford University Press, 2016) , p. 1. Stephanie Farrior, “The Neglected Pillar: The
“Teaching Tolerance” Provision of the International Convention on the Elimination of All Forms of
Racial Discrimination,” (1999 ) 5 ILSAJ. Int" 1& Comp. L. 291, 291.

11 Marc Bossuyt, “Individual Communications under Article 14 of the ICERD,” available at https:/www.
ohchr.org/Documents/Issues/Elaborationstandards/Session7/MarcBossuyt.pdf ( visited on 24 January
2023) ,p. 1. 8. FAG4F (W& W& A EFER—ZF B FOpE o o) o SR 2
KAhEE  SHBMERFET Y v 201357 T2 o

12 Natan Lerner, above no. 6, p. 21.

13 Thomas David Jones, above no. 2, p. 438.

14 James Jennings, “The International Convention on the Elimination of All Forms of Racial Discrimination:
Implications for Challenging Racial Hierarchy,” (1997 ) 40 Howard L.J. 597, 598.

15 Nicole Busby, “Incorporation of International Human Rights Briefing Series: The UN International
Convention on the Elimination of All Forms of Racial Discrimination (ICERD ) ,” Human Rights
Consortium Scotland available at https://hrcscotland.org/wp-content/uploads/2021/11/Final-CERD-
briefing-Nov-2021.pdf ( visited on 20 January 2023 ) , p. 2.

16 R. Danielle Burnette, “American Hypocrisy: How the United States’ System of Mass Incarceration and
Police Brutality Fail to Comply with Its Obligation under the International Convention on the Elimination
of All Forms of Racial Discrimination,” (2017 )45 Ga.J. Int' 1 & Comp. L. 571, 584.

17 James Jennings, above no. 14, p. 603.
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FH > CHBRERE AR ) 9EE R SO R R s JE R E 2. BIFRER
ML E R G BRI P R IEDBERR - [RERE - JRNE R ZEEL
,f/__f: o 18

N ERE

CHBRERE B AR ) 1L 1966 4 3 H 7 HREBGE S B ZEE - RIBAKIE
19 55 1 TEMUE - ALOKIERE T B ESEINAZTF 2R GEME K
Rz BRE=1THEBENTT » SFIRMRK 1969 41 H 4 HAER - £ 2022
12 Akl o EBERYIEY 197 BF D - P EF 182 HEE R (HkE
TERIGRAKT) ZFeF9E > N R 920 FZ IR E2 CERRERE A
#1) o A REEAME o W ARINAAR KR 15 [EE S - FEN S A R ER S —
» HER 14 ([EBEIF LR 2 RAEEN -

i CERRFEREGR AR < KM vl ABCRTERATE N H S EIFE 158
A RER o 2 RS BB MEREZ ALK > WREEmERK > FH— F%
B R R A K R — 1 R T R BRI E - RS R A O AR
Rl CIE BRI ISR /AR ) @ AR B B RS - SR A o R R B Ak 28
fiEfE - ¥ B TMEHZBFERE AN SRR ER % > M=
FAEEAE - 2 FRHIAE - FEIHED OEMRERERAK) FEfed - 164

18 David Keane, “Mapping the International Convention on the Elimination of All Forms of Racial
Discrimination as a Living Instrument,” Human Rights Law Review, 2020, 20, 236-268, 237.

19 & 422 E W ¢ B RehS B R o bl4e 2 i3 8 (Cook Islands) ~ % 5 % i & & (Micronesia)
& %] (Niue) ~ @ #+#7 (Palestine) ~ 1% 7% (Kosovo) ¥R %o A5 ¢ 3£ 5% -

20 E FFCE R e -7 R EBAR X K A5 7 4 L https:/tbinternet.ohchr.org/_layouts/15/
TreatyBodyExternal/Treaty.aspx ? Treaty=CERD ( visited on 31 December 2022 )

21 # 457 2 (Bhutan) ~ ;¥ % (Brunei Darussalam) - # § (Democratic People’ s Republic of
Korea) ~ 5 % & Iy (Malaysia) ~ %4 (Myanmar) o

22 ¢ 3R ¥ E (Cook Islands) ~ & 2 = #7 (Kiribati) ~ & 5. 2 & & &y (Micronesia) ~ #%
& (Nauru) ~ =% (Nive) ~ # 3= (Palau) ~ @A & (Samoa) ~ £ X & (Tuvalu) ~ ¥ 754
(Vanuatu )

23 Michiel Hoornick, “Addressing Stateless through the International Convention on the Elimination of All
Forms of Racial Discrimination (ICERD ) ,” (2020 ) 2 Statelessness & Citizenship Rev. 222, 224.

24 David Keane and Joshua Castellino, above no. 4, p. 276.

25 Stephanie Farrior, “The Neglected Pillar: The “Teaching Tolerance” Provision of the International
Convention on the Elimination of All Forms of Racial Discrimination,” (1999 ) 5 ILSA J. Int’l & Comp.
L. 291, 291-292.
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HfE o 2
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— \WIUEEFE

NTEGRFIRH DR B A R R E B T IR AR I - HIR R H2 K
A imn L BIFRRTE SR » RAOBTERGIFmET B > JyRES g BBIAR A E
PRA . ML RARRIR ST RS © T BB RIR SR AR Y
ZHEE -

CHERMEREM AR ) 807 THRER M & B S EREE S - 25—
(BT R BRI 2 AR - * EBRREIR IR ZE B & A 1970 4Epkar - ¥ B
ST R - RIS 0 NIRRT R I R 2 BIRR AL L
NRERRAZ R BT E B -

HERERENE B &G 1T/ %8 - ZEDEAERRER - EHH0YE - 4
BT B AR AERISE R REETCE - RREGLZ
ZEJERRTAIBIFEL - W BN AT R S AN RSO B R AR
M ZERLMEAERBZEM A RREMBEZ BT - SREIGE—FEE
DIERZE & 2 BB je i - 2 BSEEHT - MR B RN AR EE
B D NREBRFIFT R -

26 Patrick Thornberry, above no. 10, p. 1.

27 Justice P. N. Bhagwati, “Foreword” in Michael O' Flaherty, Human Rights and the UN: Practice before
the Treaty Bodies ( Second edition, Kluwer Law International, 2002 ) , p. vii.

28 Theo van Boven, “The Petition System under the International Convention on the Elimination of All
Forms of Racial Discrimination A Sobering Balance-sheet,” at J. A. Frowein and R. Wolfrum (eds. ) Max
Planck Yearbook of United Nations Law ( Kluwer Law International, 2000 ) , p. 271.

29 International Service for Human Rights, A Simple Guide to the UN Treaty Bodies ( International Service
for Human Rights, 2015) , p. 7.
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CHEBRMERER AR ) B2 T RMEEE R - FEREAREEEZE RS - F
=217 (early waring procedure) ~ B2 [ (inter-state complaint) ~ *°
&l N FHERVURE SR o JHPRTE R 2 B 8k a2 - DB E AR B R
CIEPRMEREGIR AR ) o B ARE F B A - A ERE A FRES T
M+ B— > EFRBEHNRCEBRPNEALZ AEGRIRE A FEREAETERE L
3T MASCR I —EtE 2 —805 » RIBLIRFERE AR - 52 &
NE—RXEZBRRT > LR % CRE - B TEASITATER R
*E o NVEERTERE » R FUEERE N RERES - 5= BERER QHREBRE
TARKT) A IS A » P fmlm) — i 3% (general recommendation )
IR KGR o B AT DAE— i MR e B B R R A (H2 A (=R
ZFPE  MEANFREHEEZEEE - et mgss QERERERA KD
W BRET o ARSCLL N el E A FRERETRE - F2R 28R A H IR R -
FE I BT A A FR R AR PR o REAT AT

=~ IR E A FRERHIE

CHPRRERE R AR ) BEIL T B B RS R T 58 — (B {E A AR -
AR S E N RERRAIFTERFT « * HEEE RS (8 A FRRHIEE T bR
I 22 B FrRedy Y A ALY EFEEIEE (letterbox-function) » HAERHE
NHIREZESHE - HERGBEAGE RGN - MIRREER I
NEGHITEREBRU 7 RMEABSCHR A ILE R ERERZE A
WA B A HERZE - IHPRTE R B 2 & g B — (B TR/ DA E A
HERZEM - eftE R 2ERAY -

30 MY sr2 d 2 bt EARGGE T Bt dpiynd slE s () "$ FEEBAR 2 X)) % 3 % o See Miles
Jackson, “The Definition of Apartheid in Customary International Law and the International Convention
on the Elimination of All Forms of Racial Discrimination,” ICLQ vol 71, October 2022, pp. 831-855.

31 Anne-Marie Mooney Cotter, Race Matters An International Legal Analysis of Race Discrimination
( Ashgate, 2006) , p. 55. The International Indian Treaty Council, Using the International Convention
on the Elimination of All Forms of Racial Discrimination to Hold Countries Accountable at Home and
Around the World A Training manual on preparing submissions to the United Nations Committee on the
Elimination of Racial Discrimination ( The International Indian Treaty Council, 2013 ) , p. 2.

32 Marc Bossuyt, above no. 11, p. 1.

33 United Nations, Fact Sheet No. 12, The Committee on the Elimination of Racial Discrimination ( United
Nations, 1991) , p. 2.
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34 Theo van Boven, above no. 28, p. 272.

35 7 #1395 Theo van Boven & #2. #F » 1 2000 # 5 1 > R 5 p4FZ2 5 2La BRI TG Ry
A% 14 054y THE B 4] 0 g & F L Standing Committee against Discrimination » % #:4_South
African Human Rights Commission ° % % Theo van Boven, above no. 28, p. 277.

36 Theo van Boven, above no. 28, pp. 273-274.

37 1Ibid., p. 272.
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ZIERs ©

BE - B E AR RIS - 5B R e R P2 A
FERZBRE - RBIERAE 1971 S22 - 7 1970 (ERHERE 7 MRS #EZ
1980 AU 7 [EEIZR52 > 1990 FRAE 15 [HEIZ85Z > 2000 £ 24
{E B2 B2 > 2010 F£A0H 6 EBIZ %2 - Hrpal & 1990 422 2009 £ 4
JHRLE IR - A 66% HUBI SR 1 BRI Z (A HEF -

38 Neil Lofgren, “Complaints Procedure under Article 14 of the International Convention on the Elimination
of All Forms of Racial Discrimination,” [1994] 3 (67 ) Aboriginal Law Bulletin 11, 14.

39 Theo van Boven, above no. 28, p. 285.

40 Ibid., p. 278.
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41 XY "$ - AN EER RS QB A Y FeEA;F 4 A ¢ https://tbinternet.ohchr.org/_
layouts/15/TreatyBodyExternal/Treaty.aspx ? Treaty=CERD - visited on 31 December 2022 )
42 Theo van Boven, above no. 28, p. 275.
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Abstract

The International Convention on the Elimination of All Forms of Racial
Discrimination was the UN’s first core human rights treaty. The Convention
also established the first international monitoring mechanism permitting
individual communication. However, although it has been in effect for
almost forty years, the individual communication system has not been fully
developed.

The Committee on the Elimination of Racial Discrimination focuses
on racial discrimination alone, discounting other forms of discrimination. It
is not concerned about the citizenship of the author of a complaint, simply
looking at whether racial discrimination is involved. Although Articles
1 to 7 of the Convention are state the main rights provisions, individual
communications are limited to Articles 4, 5 and 6.

Faced with a case of racial discrimination, the Committee requires
contracting parties to enact legislation and impose penalties so as to
ensure effective enforcement. Instances of racially threatening, hateful or
discriminatory language or conduct are treated as violations of Article 4.

Not all the rights guaranteed in Article 5 are open to individual
communications. It is worth noting that the Committee positively protects
the rights of indigenous peoples, especially the rights to vote and to own
property. The Committee reinforces a broad reading of rights, emphasizing
collective rights and self-determination. It also endeavors to guarantee the
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right to work and any right involving access to public places or services.

Whether or not a case is considered to be a violation of Articles 4 or 5,
the Committee can use the provisions for effective protection and remedy
outlined in Article 6. The Committee deems that the burden of proof lies on
the contracting party and not on the petitioner. Contracting parties should
also impose penalties on offenders and offer fair and sufficient compensations
to victims.

Keywords

International Convention on the Elimination of All Forms of Racial Discrimination,
Committee on the Elimination of Racial Discrimination, individual communication,
racial discrimination, treaty body, definition of racial discrimination, state
responsibility






