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Abstract

This article illuminates the relationship between the rule of law and
academic freedom in China. It sheds light on the conception of “yifa zhiguo”
(“governing the country according to law”) of the Chinese party-state, as a
means of bringing about individual obedience. Using recent codes of conduct
for academics and analysing case studies of sanctioned academics, this article
examines how the reinforced demand for individual obedience has affected
academia in the party-state. Although academic freedom has always been
limited, I argue that Chinese legislation has taken an authoritarian turn in
the era of Xi Jinping F#T*F by codifying illiberal values and politicised
notions. Nevertheless, the institutionalisation of these new prohibitions is not
very advanced, as the selected case studies do not demonstrate consistent and
coherent practice.
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Introduction

This article illuminates the relationship between the rule of law and
academic freedom in China. The official discourse in China strives to stage
the turn to the principle of “law-based governance” ({{X;%&E , yifa zhiguo)
as China’s turn to the rule of law; however, this is supposed to be a “Socialist
Rule-of-Law State” ( 118 F35 242 ). So how does this Socialist Rule of
Law fit in with academic freedom? And is “rule-of-law state” (“Rechtsstaat’)
even the right term here? This article begins by first examining the official
conception of yifa zhiguo. In the reform era initiated in the late 1970s under
Deng Xiaoping, there was hope that the Chinese party-state would slowly
transform into a rule-of-law state. This hope was fuelled by the extensive
legal reforms from the late 1970s onwards, the associated turn to formal law,
and thus also to the construction of a legal system. The state and its citizens
were now to abide by law and order after the horrors of the Mao era; “rule
by men” (_AJ&) had been abolished (Central Committee of the CCP, 1978).
In the reform era, the party-state initially endorsed the principle of “law-
based governance” (yifa zhiguo) as a basic strategy of governance at the 15"
Party Congress in 1997 and wrote this into the Constitution in 1999 (Art. 5).
Furthermore, the Chinese government signed and/or ratified several human
rights treaties and made its first official commitment to human rights in the
1991 White Paper.” The recognition that China had deficits in human rights
protection was the green light for academia to push ahead with human rights
research and call for better human rights protection (State Council, 1991).
Human rights protection even found its way into the Chinese Constitution in
2004, albeit with certain reservations (Art. 33(3)).

On closer examination, that the commitment of the Communist Party
of China (hereafter “CCP” or “Party”) to the rule of law was subject to
some reservations became clear relatively early on. Scepticism about the
party-state’s commitment to the rule of law began in the 1990s. Pitman B.
Potter found as early as 1999 that legal reforms were never supposed to
affect the Party’s monopoly on power. On the contrary, the law was merely
a tool for securing that monopoly (Potter, 1999). Such scepticism continued
throughout the reform era. And although the Fourth Plenum of the 18"
Central Committee of the CCP in October 2014 was specifically devoted

2 The Chinese government has signed and/or ratified eight international human rights treaties, including the
UN ICESCR in 2021, see https://indicators.ohchr.org/.
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to strengthening yifa zhiguo, scholars have expressed doubts in light of the
Party’s reinforced leadership claim (Clarke 2015; Ding 2017). Indeed, the
hope for China’s turn towards a rule-of-law state is now passé (Pils, 2020: 97
ff).

According to Ewan Smith, since the 16™ Party Congress in 2002,
vifa zhiguo has not only been about accommodating the principle of
Party leadership but also about a shift towards regulating and disciplining
individuals, and thus less about how the power of the Party can be regulated
and corrected through institutions, norms, and procedures (Smith, 2020: 98,
106 f.). In China, yifa zhiguo describes the process or the type of governance,
regardless of the nature of the laws. The principle of legality says nothing
about the nature of law. What is legal and morally justifiable is solely at the
discretion of the party-state, not the competence of independent courts, nor
otherwise based on consensus. Even if the party-state follows the principle
of legality, the Party is above the law — a reality that was enshrined in the
Constitution in 2018 (Art. 1(2)). The goal is efficient governance based on
“law”, which should not be possible without the CCP and should primarily
ensure its survival. To this end, the obedience of individuals in the system
must also be regulated. Law cannot be located in a political order based on
liberal-democratic values; the translation “rule of law” for the Chinese notion
“HESEE ” (vifa zhiguo) is thus misleading. The law does not set limits for
the Chinese party-state but is a tool to maintain its power. This has become
particularly evident in the era of Xi Jinping.

Contextually, it is nonetheless important to note that the official
commitment to yifa zhiguo was of great importance to academics in China
that advocated for political and legal reforms in the reform era, and some
successes were achieved regarding legal protection, for example, in criminal
proceedings (Kaiser, 2025). And while the trend of legalisation continues,
legal reforms under Xi Jinping can no longer be associated with progress.
Indeed, we are witnessing an era of legal regression. Academics in China who
have been sanctioned by the party-state have compared recent developments
under Xi to a return to the Cultural Revolution (1966—1976) (Tao, 2019).
However, compared to the Mao era, the era of the General Secretary of the
CCP and President Xi Jinping is not characterised by legal nihilism (Brown,
2021). Conversely, in the higher education context, for example, there has
been a codification of repressive practices, illiberal values, and politicised
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notions that are now written into Chinese legislation. In this article, |
understand this to mean the codification of authoritarian law. The shaping of
authoritarian law under the proclaimed Socialist Rule of Law can be observed
in the education system as part of an effort to strengthen the obedience of
academics (Kaiser, 2024). This article asks how individual the obedience of
academics is to be secured through authoritarian law and whether it leads to
more uniform repressive practice.

This article begins by examining the official conception of “law-
based governance” (yifa zhiguo) in the Chinese party-state as a tool to
secure obedience. To this end, it will focus particularly on the relationship
between law and morality, and on how the proclaimed leadership role of the
Party expresses influence here. The article demonstrates how individual
obedience affects academic freedom at a normative level. Indeed, individual
obedience extends not only to Party officials and members but to all state
officials — including academics (who can also be Party officials and/
or members).? I analyse recent prohibitions enshrined in codes of conduct
for academics and show how legislation has become more authoritarian,
for example, by integrating the so-called “Socialist Core Values”
(& EH%0EER). In principle, it should be noted that written law in
China does not necessarily correspond to legal practice, yet the codification
suggests the aim of institutionalisation and, thus, enforcement. Even though
regulations often remain nebulous and vague to allow maximum room
for interpretation, previously unwritten rules become visible; through
codification their status has been elevated and they become enforceable
legal norms. Legal developments therefore provide valuable new insights
into the life of authoritarian law in the party-state. Alleged breaches of the
“Code of Professional Ethics for Teachers in Higher Education” and the “Ten
Guidelines for the Professional Conduct of Teachers in Higher Education in
the New Era” are often subsumed under the label of “inappropriate remarks”
(&= :m) (Ministry of Education, 2011; Ministry of Education, 2018).
Through online media, I have collected cases of sanctioned academics that
fall into this category in order to understand how these newer provisions have
impacted practice.

3 The supervision reforms of 2018 manifest the reinforced oversight of the Party. As part of these reforms,
an intra-Party mechanism was codified and is now applicable to all public officials, not only Party
members, see Chen 2019: 93-97.



The Shaping of Authoritarian Law under the “Socialist Rule of Law’”: Academics and Obedience in the Chinese Party-State

Drawing on these case studies, the article thus finally looks at the
question of the institutionalisation of the new legal prohibitions in order to
understand if and how they are enforced and lead to more uniform repressive
practice. Even if they indicate that the party-state wants to regulate the
behaviour of academics and those involved in case handling more strictly, all
actors involved (e.g., the university administration or university-based Party
officials) still have a certain amount of discretion as to whether and how to
deal with alleged violations. Indeed, the authoritarian system needs a certain
flexibility to react better to crises. Thus, if the central government issues new
regulations and instructions, the fundamental question is how lower levels
will respond and implement them. In addition to analysing legislation, policy
documents, and the cases already mentioned, I conducted interviews with
academics between 2021 and 2023 to contextualise the reality of academic
freedom in China.

The article comes to the following conclusions: (1) For academics,
stricter regulation increases the risk of allegations of political misconduct
and thus puts them under greater pressure; the deterrent effect works. (2) The
analysed cases show that the behaviour of the sanctioning actors in the party-
state is characterised by avoidance of confrontation and responsibility. They
want to avoid clashes with higher authorities and, in the last instance, with
the central government, and no one wants to take responsibility for alleged
political misconduct. (3) Authoritarian law does not equate to more uniform
practice. Cases that fall into the “inappropriate remarks” category are handled
differently. The cases show that various actors — also beyond their authority
— become active in cases. The identity or role of a person in the system
plays a role in the outcome of a case and the Party can always intervene, if
necessary.

1. Strengthening academics’ obedience under the “Socialist Rule
of Law”

This section illuminates what “law-based governance” (yifa zhiguo) in
the Chinese party-state means for academic freedom in concrete terms, as a
tool to secure obedience. Undoubtedly, law does not set limits for the CCP
but serves to maintain its power. To this end, the party-state must ensure
obedience and we can see that the demand for obedience has become more
articulated under Xi Jinping. But because the Party does not want to create
the image of despotism, it has to create a narrative to justify its leadership
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role and this reinforced demand for obedience. In this context, morality
plays an important role. Indeed, through the claim of combining law and
morality, the Party also becomes the moral authority and thus shapes the
nature of law. This section looks at how the Party frames its leadership role
in the development of the Socialist Rule of Law and how it invokes its moral
authority by ruling not only in accordance with law but also with morality, to
impose further constraints on academics.

Regarding the elevated and pivotal role of the Party, as mentioned
earlier, the leadership of the Party is understood to guarantee the Socialist
Rule of Law. Following the official discourse, “law-based governance” (yifa
zhiguo) 1s a core element and “Party leadership” is a basic guarantee of the
“Socialist Rule of Law”. The party-state frames “Party leadership”, “the
people”, and “law-based governance” as a unity (Li, 2014). Here, it becomes
clear that yifa zhiguo is not an overarching principle but is equally ranked
with Party leadership and “the people”. This ties the Party to the state and
the society. In other words, the Party basically becomes the agent through
which the Socialist Rule of Law is realised — as reiterated by Xi Jinping at
the 20™ Party Congress in 2022 (Xi Jinping, 2022). Through this theoretical
construct, the Party aims to create the reality that the Socialist Rule of Law
state cannot be realised without its leadership. A tautological claim indeed.
However, at the same time, the supremacy of the law under the leadership
of the Party is emphasised. In other words, the Party has to follow the laws
it created (Ib.). This creates an important bridge between the Party and “the
people” and aims to legitimise the CCP. But how does the principle of Party
leadership connect to the nature of law?

In the Chinese party-state, the combination yifa zhiguo and “governing
the country by moral virtue” (LIfE)EE], yide zhiguo), and thus the
combination of legal and moral norms, is described as a “distinctive feature”
of the Socialist Rule of Law (Central Committee of the CCP, 2020). The
principle of governing by morality connects to the reinforced feature of yifa
zhiguo as a means to correct the behaviour of people through law to secure
individual obedience (Smith, 2020: 106). Even if the relationship between
law and morality has deep roots in Chinese legal culture and is not new, the
current leadership brings it to a new level (Lin and Trevaskes, 2019: 42-43).
It has reached new heights under Xi, becoming an integral part of yifa zhiguo
rather than running in parallel. Morality, therefore, becomes a centrally
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important means of governance (Lin and Trevaskes, 2020: 132-133). As a
concrete manifestation of yide zhiguo, the current leadership has pushed for
a prescribed set of moral norms in the form of the “Socialist Core Values”
(ttZEE20EEE) since 2012 (Hu, 2012).* These values, instead
of “Western values”, are supposed to be a perfect fit and, hence, an apt
alternative for the Chinese system. The dichotomy between supposedly
“Western” and “Chinese” values is emphasised here (Xu, 2021). The so-called
“Document No. 9” (2013) already explicitly emphasised the distinguishing
characteristics and aims of “capitalist states”, thus making clear the rejection
of central elements of a rule-of-law state, such as judicial independence.
Advocating such a model is seen as an attack on the Party’s leadership and
the socialist system (Smith, 2020: 99 f.; Central Committee of the CCP, 2013).
Indeed, “Rule of Law” ( ;%4 ) itself is a designated Socialist Core Value at
the societal level, because, in official parlance, it is a value society strives
for and it represents the particular type of governance through which other
values such as freedom, equality, and justice are realised but can be exercised,
of course, only within the constraints of the legal system (Yang & Zhang,
2019).> And the CCP, as self-designated agent, creates the legal basis for such
freedoms, and thus defines the very nature of law.

In the era of Xi, the claim that the Party leads over everything, including
both the law-making process and the content of such laws, is thus more
clearly articulated. And while yifa describes the how — the process by
which leadership is exercised — the Socialist Core Values are an example of
the what; they are a concrete manifestation of yide. Their codification into
legislation, for example, in the context of higher education, is thus the next
logical step (Central Committee of the CCP, 2013). Therefore, step one is to
rationalise the need to introduce the Socialist Core Values, which the Party
did by creating the narrative of yide as an integral part of yifa, from which a
set of prescribed values follows. Step two is the institutionalisation of these

4 The 12 Socialist Core Values are: prosperity ( § & ), democracy ( % 2 ), civility ( * F? ), and harmony
(fvi# ) at the national level; freedom ( f ¢ ), equality (T % ), justice ( > & ), “rule of law” (i3 ) at
the societal level; patriotism ( & K] ), dedication ( # ), integrity ( 7% % ), and friendship ( % 3 ) at the
individual level (Hu, 2012).

5 Following the official stance, rights are contingent and can be withdrawn or restricted at any time,
provided a legal basis has been established. It is, therefore, only a matter of legality (Kaiser, 2025). The
contingency of rights is an inherent claim of the “socialist legal system with Chinese characteristics” (State
Council, 2011).
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values by integrating them into legislation, which is framed to reflect the
will of the people, though entailing more limitations on individual freedoms
in reality. And because it entails more limitations on individual freedoms, it
exemplifies how authoritarian law has taken shape. However, overall, national
law has become more illiberal.® This is particularly illustrative when looking
at normative changes with respect to academic freedom.

With respect to academia, the duty of political compliance or individual
obedience is reflected in a redirection of state duties. The 2011 Code of
Conduct obliges academics to “uphold academic freedom and academic
dignity” (4EEE0rEHFIEMTEE:) (Art. 4). However, respecting,
protecting, and ensuring academic freedom should primarily be the
responsibility of the state and its institutions. For example, the UN Social
Covenant includes minimum guarantees necessary to protect academic
freedom (ICESCR, Article 15(3)). The Chinese party-state imposes duties
on individuals that are supposedly necessary to protect academic freedom.
Observing the other rules of conduct, patriotism, and law-observance —
including support for the leadership of the CCP and the socialist system
— are among the rules of conduct for academics according to the official
understanding; hence the duty to uphold academic freedom. The Ten
Guidelines (2018) further require, among other things, a “firm political
orientation” or the dissemination of “China’s exceptional traditional
culture” (Art. 1). In exercising the academic freedom granted under the
law, individuals are thus not allowed to do anything that could endanger the
leadership of the Party. At a normative level, the Socialist Core Values fill the
gap of previously relatively empty political postulates and become the new
measurement for morally correct behaviour, which has led to more limitations
for academia. The conflation of legal obligations and obligations following
from the Socialist Core Values thus takes shape at a normative level.

The party-state not only promotes an alternative and ostensibly superior
model of the rule of law under its leadership but immediately involves society
and thus individuals in adherence to it, through which further normative
limits of academic freedom arise. What it means for the individual to uphold
the Socialist Rule of Law, and by extension the leadership of the Party,

6 1am not suggesting that the legal system was previously liberal, but it is fair to say that it was more liberal
than today. In fact, the system was designed in such a way that it could support authoritarian change, but
it could also have opted for a more liberal change.
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can be exemplified by the individual’s duty of patriotism, which is also a
designated Socialist Core Value. At the Party Congress in 2017, Xi reiterated
that the Socialist Core Values will raise morality among the people and
that “the guiding role of patriotism, collectivism, and socialism” should
be strengthened (Xi Jinping, 2017). Looking at the Chinese Constitution,
patriotism is a duty of all Chinese citizens so that they may exercise their
fundamental freedoms and rights to the extent that it is granted. The duty
of patriotism thus becomes a limit to what is possible, and it is not the state
but the individual who is held accountable. Indeed, the duty of patriotism
is not new. Regarding academics, the Teacher Law of 1993 had already
stipulated that teachers must provide education in patriotism and that they are
responsible for ideological education (Art. 8). In October 2023, after a draft
had circulated for public consultation earlier that year, the Patriotic Education
Law was adopted (National People’s Congress, 2023). In official parlance, the
state task of patriotic education is enshrined in the Constitution and justifies
the enactment of this law (Art. 24(2); Zhao, 2023). Not surprisingly, the law
also involves higher education institutions in patriotism education (National
People’s Congress, 2023: Art. 15, 16). Patriotism education includes,
among the usual things, the great achievements of the CCP, the history and
achievements of the CCP, the history of the new China, China’s exceptional
traditional culture, and revolutionary and socialist culture (Ib.: Art. 6).

The introduction of the Socialist Core Values means a further pushback
for the already limited freedoms. By prescribing a set of values, the current
leadership wants to standardise the behaviour of individuals, especially
academics, whom the Party regards as a high-risk group for ideological and
political deviation (Kaiser, 2024). The ultimate goal is to secure individual
obedience to the Party. However, the codification of the Socialist Core
Values into legislation has elevated their status, meaning they belong to the
substantive (authoritarian) nature of the law. The overarching aim, therefore,
is to regulate and discipline individuals, and thus also academics, in order
to enforce obedience and political compliance. And because they have been
integrated into legislation, they are not merely a political proclamation.

Regarding academic freedom, the integration of the Socialist Core
Values goes hand in hand with further restrictions on freedom of research
and teaching by expanding the list of prohibitions and demanding the
political compliance of academics in more expressive terms. In the era
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of Xi, academics have to be “obedient” and not overstep the boundaries.
Disobedience, however, is not only a violation of law but first and foremost
a disregard for the common values of society. And while the constraints of
the political-legal system have always affected academic freedom in China,
and academics were always only able to move within the constraints of the
system, academia only had to be “lawful” in the sense of moving within
the constraints of the system but obedience was less explicitly demanded.
The requirement of political compliance, and thus individual obedience,
has become more explicit and binding on academia in the era of Xi Jinping,
although it must be recognised that research in certain disciplines is more
directly affected by this requirement than in others. The humanities and
social sciences are particularly constricted by this political corset, since
certain topics can be immediately interpreted as critical of the system and
anti-socialist, thus crossing the red line. Even the advocacy of universal
values or judicial independence that goes hand in hand with criticism of
China’s political and legal system can be (and has been) seen as undermining
the CCP’s claim to rule. Chinese academics use a particular style to avoid
censorship. In the Xi Jinping era, they are walking on a minefield; even very
subtle and hidden criticism can be risky. The next section will outline the
limits of academic freedom.

2. Limits of academic freedom

Some elements of the concept of academic freedom, as enshrined
under international human rights law, can be found in Chinese legislation as
well.” As discussed in the previous section, they must be read in light of the
political-legal system. For example, the “freedom of scientific research” — as
enshrined in the Chinese Constitution (Art. 47) — may only be exercised in
accordance with applicable law (yifa). And even if there are also ethical and
legal limits to academic freedom in other systems, since the law is meant to
secure the party-state’s hold on power, as shown, it is not surprising that it
interferes massively with academic freedom. From the Party’s point of view,
the perceived threat of ideological deviation and the associated threat to the
stability of political power arguably made it necessary to demand political
obedience from academia more explicitly. Politicised and illiberal notions

7 Constitution, Art. 35, 46, 47; Education Law 1995 (2015). Art. 29 No. 8; Higher Education Law 1998
(2018), Art. 10; Teacher Law 1993 (2009): Art. 7; Provisional Measures for the Formulation of Bylaws of
Higher Education Institutions (2011): Art. 11(2).
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are increasingly finding their way into legal provisions under the pretext of
raising morality among academics. New provisions aim to ensure individual
obedience, which goes hand in hand with more limitations on academic
freedom.

Although limits to academic freedom arise directly from the Chinese
Constitution or laws such as the Teacher Law, the Code of Conduct (2011)
and the Ten Guidelines (2018) have expanded the list of prohibitions. Even
if outlining ethical standards for professions is not unusual, these codes
of conduct set some requirements for teachers that are not objectively
verifiable and/or are highly politicised. Considering the role of universities
in ideological and political education, it is only plausible that the Socialist
Core Values have been partly incorporated into the codes of conduct for
academics. Both codices integrate Socialist Core Values such as fairness
(2N, integrity (F(2), and patriotism (Z[E). While the Teacher Law
spelled out the requirement of political compliance (see Art. 8), the Code of
Conduct (2011) specified that academics must not “speak or act in a manner
detrimental to the interests of the state”. Like the Teacher Law, the Code of
Conduct (2011) and the Ten Guidelines (2018) both require patriotism and
legal adherence, that is, upholding the leadership of the CCP and the socialist
system (and thus everything attached to it, including the legal system).
Academics, according to the Ten Guidelines (2018), moreover must not “speak
or act in educational and teaching activities in a manner that undermines the
authority of the Party Central Committee, Party lines and policies” (Art. 1).
In the context of “propagating [China’s] exceptional traditional culture”, they
require university teachers to carry forwards the practice of the Socialist Core
Values, while spreading “false views” ( # =% ¥R B ), “bad information” ( “f~
E{Z5).} or “disinformation” ( [F{E{ZE.) is prohibited in class, discussion
forums, lectures, and through information networks or other channels
(Art. 3). Alleged violations of these codes of conduct are often grouped
under the category of disseminating “inappropriate remarks” (“N&E S &),
“false remarks”, or “false views” ( $5 52 = & or #5552 ¥ B5 ). The Ministry
of Education regularly issues model cases which, due to their brevity, only
outline the case facts to a very limited extent (Ministry of Education, 2021;
Ministry of Education, 2022). Indeed, where the line or tipping point exists
precisely is not further defined.

8 “7 27 can also be translated as “harmful” or “unhealthy” .
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As long as the views reflect the official position, deviations seem
unlikely. How far one may deviate from this view is open to question. To
address the risk of contestation and as part of the effort to align the potentially
competing spheres of the Party and the people, the current leadership
emphasises observance of the so-called “mainstream ideology” ( F 5 =ik
#E ) and makes clear that any deviations from it must not be tolerated. For this
purpose, the party-state has directed universities to establish mechanisms to
secure the “mainstream ideology” and investigate alleged deviations (Ministry
of Education, 2014). Through the university Party apparatus, the party-state
endeavours to disseminate the “mainstream” — the official — view via
formal and informal instructions, meetings, and other channels.’

Further regulations govern the far-reaching administrative sanctions (with
reference to criminal law) that may be imposed in the event of a violation
of professional ethics, as enshrined in the codes of conduct.'” Despite the
reference to criminal law, as will be discussed in the context of the case
studies, criminal prosecution seems rare in reality. As part of the principle
of yide zhiguo, authorities should apply less harsh measures to handling an
overstepping of the boundaries. In the event of violations, talks or (self-)
criticism should have priority, while criminal punishment should only be
applied in the fewest cases."

Based on legal and political documents as well as interviews, I have
developed three different categories of limits of academic freedom in China.
As shown in table 2.1, there are normative limits that are very vaguely
formulated and arbitrary limits or edge zones where a determination of the
limits can be difficult. Finally, there are simply forbidden zones that must be
avoided altogether.

9 Interview #16 (International Human Rights), December 2022, location C.

10 See, e.g., the Provisional Regulations on Disciplinary Measures against Staff Members of Public
Institutions (2012).

11 For Party members, this follows from the so-called “four forms” ( w 4] & ) (CCP Constitution
(introduced in 2017), Art 40), and for all public officials according to the Supervision Law (see Art. 45 of
the Supervision Law (2018) and Art. 4 of the Regulations on the Regulations on the Implementation of
the Supervision Law of the PRC (2021)).
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Table 2.1.: Categories of limits of academic freedom in China

Unknown and arbitrary

(Vague) normative limits, e.g.: T O 1 e TS, 5

Forbidden zones, e.g.:

» Undermining the authority of No questioning of official Seven taboos:
the CCP Central Committee narratives, including: % Universal values
» Violation of Party lines & » Chinese history % Press freedom
Policies »> Human rights > Civil society
» Rejection of the Consti’tution > Legal system > Citizens’ rights
> ;?ti;gon of the Socialist > Hong Kong 5 The historical

mistakes of the Party
» The financial and
» Violation of state and public political elite
interests

» Anti-patriotism

» Judicial independence
» “Wrong”, “inappropriate” and

“extreme” speech
Three T’s:

> Taiwan
» Tibet
» Tiananmen

It is not surprising that direct attacks on President Xi Jinping are
immediately considered a crossing of the red line. Cai Xia 255 (2020), a
former lecturer at the CCP Central Party School in Beijing, was expelled from
the Party and her pension rights were cancelled after she called Xi Jinping
a “mafia boss” (China Digital Times, 2020b). However, the overstepping of
the red line is not always as clear as in this case. Where exactly the line is
remains partly unclear; this is also because there is no clear standard in many
cases. Such vague rules increase uncertainty about what (and what not) may
be expressed. The boundaries are sometimes nebulous or arbitrary and a clear
classification can be difficult in individual cases. Therefore, the next section
discusses known cases of alleged overstepping of the boundaries to shed
light on whether, and if so how, newer prohibitions are institutionalised and
enforced in reality.

Authoritarian law in China therefore increasingly exposes forbidden
but unwritten boundaries, which thus become more visible. But what is
now “wrong” or “inappropriate” is not further defined. The vagueness here
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becomes a systemically intended indeterminacy. Academics are thus to be
placed in a state of constant uncertainty. At the same time, such provisions
allow Party authorities to interpret regulations with great flexibility. The
Party secures interference, if considered necessary, which is understood to be
lawful (yifa) by creating a legal basis, reflecting the essence of yifa zhiguo.
These newer codes of conduct are a concrete manifestation of authoritarian
law under Xi Jinping.

3. Case studies

So far, I have gathered 41 cases through online searches in which
academics have been sanctioned for “false” and/or “inappropriate” speech.!?
Considering the sheer size of the higher education sector, this seems to be a
very small number of cases overall. However, it should be borne in mind that
the known cases may only be the tip of the iceberg. The number of unreported
cases is likely much higher. First, it must be considered that not all cases
become known. Second, academics may be unofficially admonished and
criticised without formal proceedings. In addition, many other subtle and less
subtle mechanisms exist to silence academics. In other cases, academics leave
the system more or less voluntarily, when they have the opportunity (Kaiser,
2024: Chapter 7). Overall, however, it is striking that the number of known
cases has increased significantly since 2017. Only two of the known cases,
in which “false” and/or “inappropriate” speech appeared, fall into the period
before 2017. Therefore, a causality between stricter regulation and more cases
seems plausible. A look at the few known cases is worthwhile, as they shed
light on the handling of supposedly “dissenting” opinions disseminated by
academics and thus provide insights into domestic developments and practice
in the era of Xi Jinping.

In some cases, the available information is very limited, and the formal
decision, including its legal basis, is not always available. Therefore, it is
not always apparent how competences arise in individual cases, and the
legal basis cannot always be reconstructed. Even in individual cases where
this information is available, the case handling organs vary; a uniform
responsibility is thus not apparent. The regulations of the universities actually
vary with regard to responsible bodies or possible violations. Within an
institution, different organs may be responsible for investigation and internal

12 1did not use a specific database for this search.
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sanctioning. In some cases, the responsibilities are also mixed, which makes
the situation even more confusing. In certain cases, for example, a Party
organ may investigate a case, but the actual decision is formally issued by the
university. It is worth mentioning that academics who are also Party members
also fall into a special category of monitoring and sanctioning structures
(CCP Constitution, 2022: Art. 39, 40). In this article, cases will be examined
in greater detail in which basic information regarding the accusations, the
actors involved, and the legal basis are known, in order to reconstruct case
constellations and make case comparisons. On this basis, conclusions can
be drawn as to which factors can influence the outcome of a case and the
application of the law.

One of the earlier cases is that of Zhang Xuezhong 5E=5/1 (2013), East
China University of Political Science and Law, a prominent legal scholar
and critic of the Party. Zhang was dismissed in July 2013 for advocating
freedom of expression, criticising the party-state in articles and in class,
and demanding compliance with the Chinese Constitution — he had also
publicised the “Seven Taboos” (Central Committee of the CCP, 2013). He was
accused of violating university rules and exploiting his position to spread his
political views. He was accused of violating the Code of Conduct (2011) and
the Chinese Constitution, among other things. In fact, Zhang had already
had several clashes with the party-state. However, the university only acted
after he had exhausted all limits (Jacobs 2023). Criticism of the Chinese
legal system is not new and it has always been subject to certain limits.
Even before Xi Jinping, there was a line that could never be crossed: “Anti-
Party and anti-government” ( &2 # 7 E{JFf ) was never tolerated.”* Zhang had
ultimately overstepped the vague normative boundaries. As shown in the
previous sections, tolerance for pluralistic views and criticism has shrunk to a
minimum.

A constitutional amendment in 2018 made particularly strong waves
among academics and was met with sometimes fierce criticism. Scholar
Zhai Juhong 22541 (2018), Zhongnan University of Economics and Law in
Hubei, had been critical of, among other things, the abolition of presidential
term limits as part of a constitutional amendment in March 2018. Zhai was
a Party member, which means that the university-based Party committee
had to take action. It formed a working group and the institute where Zhai

13 Interview #2 (law), April 2022, Location B.
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worked was admonished to cooperate. The university Party committee used
this case as an opportunity to convene a meeting with all university-based
Party secretaries and the deans of the faculties of the university, and called
for the strengthening of political discipline. Zhai was accused of a breach of
discipline in class by expressing “false views and inappropriate remarks”. In
May 2018, Zhai was dismissed, and her teaching qualification was revoked
(Party Committee of Zhongnan University of Economics and Law, 2018;
China Digital Times, 2020a). This criticism from a Party member, which can
be considered indirect criticism of Xi Jinping, was deemed unacceptable and
had to be sanctioned immediately.

Indeed, direct criticism of President Xi Jinping can lead to even more
severe punishment. There are only a few known criminal cases in which
academics have been prosecuted. Among them is the case of Zi Su T (2017),
who had called on Xi Jinping in an open letter in April 2017 to step down.
The 2020 list of typical cases of endangering national security issued by the
Ministry of National Security includes this case. Zi Su, a former professor
at Yunnan Party School, was accused of “subversion of state power” under
Chinese criminal law. In 2016, together with a “hostile foreign element”, he
had allegedly planned to overthrow state power and change China’s political
system. Together, they allegedly planned to purchase weapons from abroad
and launch a wide-scale attack in Kunming during Chinese New Year in
2017. In April 2019, the Intermediate People’s Court of Chengdu City found
Z1 Su guilty of subversion of state power and sentenced him to four years’
imprisonment. Zi Su reportedly pleaded guilty and relented (Gao, 2021; China
Digital Times, 2020b; Xu, 2020).

Official narratives of the Party must not be undermined. But it is
precisely in this area, the area of edge zones (see table 2.1.), that determining
the red line can be very difficult. At the Party Congress in 2017, Xi reiterated
that people should have “an accurate understanding of history, ethnicity,
country, and culture” (Xi Jinping, 2017). What should be “an accurate
understanding” is, however, exclusively decided by the party-state. For
example, the official view of the CCP’s achievements and history in the
past century is outlined in an official document (Central Committee of the
CCP, 2021). In some cases, there have been accusations of violating the
“correct line” (i.e., the Party line). The case of Tan Song zEfA (2017) is worth
mentioning here. Tan had done research on land reform in the 1950s and
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attributed his dismissal in July 2017 to this very research. Officially, Tan was
said to have deviated from the “correct line” in class and thus violated Party
principles (Luo, 2017). Why Tan was dismissed at this point (and not earlier)
is not entirely clear and demonstrates the systemic uncertainty. However, in
2017, the political atmosphere had changed, the emphasis on following the
official line and the pressure on authorities to address alleged deviations had
grown, and the relatively free space had shrunk. Therefore, a more illiberal
atmosphere is a plausible explanation for his dismissal.

The case of Shi Jiepeng SEEEME (2017), Peking University, who had
also attributed his dismissal to his research, also manifests this new political
atmosphere. He was dismissed in July 2017 for his criticism of Mao Zedong.
His criticism of Mao Zedong had allegedly conflicted with the “mainstream
view” and thus crossed “the red line” (Human Resources Office of Beijing
Normal University, 2017; China Digital Times, 2020a). Shi Jiepeng reported
that the university only acted after he was reported while inspectors from
the Central Disciplinary Inspection Commission were on site in February
2017, although he is not a CCP member. The Central Disciplinary Inspection
Commission supposedly only investigates Party members. Shi had then
attributed the dismissal to his research and called it an “ideological purge”.
Zhang Ming 5&15, a well-known historian, said the decision was due to a new
political situation. Universities were having increasing problems withstanding
political pressure, he said (Hong, 2017). This and the case of Tan also show
that the Party can intervene at any time it deems necessary. In addition, if
there is political pressure from higher Party authorities, the university can
hardly escape.

A similar case is that of Deng Xiangchao Sl#HiE (2017), Shandong
Jianzhu University. Deng had been dismissed in January 2017 for his “wrong
views”, meaning criticism of Mao Zedong. Deng was a member of the
Democratic Party of China (not a member of the CCP) and held various local
government offices, including the Standing Committee of the Provincial
Political Consultative Conference and the Jinan City Standing Committee.
According to reports, the university had initially tried to protect Deng but
had to give in eventually (Party Committee of Shandong Jianzhu University,
2017; China Digital Times, 2020a). The Party was not in charge in this case
and circumvented university rules. Presumably due to his political activity,
this political misconduct was to be punished by the Party. This case shows
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similarities to the case of Shi Jiepeng, who was also not a member of the CCP.

Academics who have questioned the official casualty figures of the
Nanjing Massacre have also been confronted with accusations of “false”
views. Among them, the case of Liang Yanping Z28f5E (2021), Hubei
University, is one of the model cases of the Ministry of Education to illustrate
violations of the Ten Guidelines (2018). Liang had allegedly made “defamatory
remarks” about the Nanjing Massacre, which were judged to be, among
other things, violations of the Ten Guidelines (2018), more specifically “false
remarks”, and thus a violation of political orientation and patriotism, thus
violating professional ethics. Liang was sanctioned with Party expulsion,
a warning, withdrawal of a postgraduate supervision qualification, and
suspension from teaching (Ministry of Education, 2021; China Digital Times,
2020a). In these cases, academics had deviated from the official, mainstream
view, and were sanctioned. As discussed, the party-state increasingly
dominates and monopolises discourses to ensure obedience, thus setting the
boundaries more explicitly and holding a zero tolerance attitude towards
deviating views.

These cases illustrate the difficulty of determining the limits of what is
possible in individual cases since, in many cases, it is not possible to foresee
whether and how sanctions will be imposed. They demonstrate systemically
intentional uncertainty and show that the boundaries must constantly adapt to
new political circumstances and are, therefore, in flux. Moreover, additional
influencing factors such as Party membership or political/government
positions can affect what happens. Academics in China do not seem to receive
clear instructions as to what line should not be crossed.* However, it seems
that the political atmosphere is becoming more tense and that the boundaries
are becoming more visible due to the increased codification of more explicit
prohibitions; legislation is increasingly characterised by illiberal and
politicised notions. The greater visibility of cases of sanctioned academics is
not only due to the regulations themselves but also to the documentation of
facts when a formal investigation is initiated.

14 Interviews #1 (business ethics), March 2022, location A; Interview #6 (Chinese studies); April 2022,
location B; Interview #5 (law), April 2022, location B.
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4. More standardised (repressive) practice through authoritarian
law?

The official conception of yifa zhiguo indicates that the party-state’s aim
is to institutionalise new legislation. However, when the central government
issues new regulations, the question always arises as to how local authorities,
universities, and even individual Party functionaries will respond. Looking
at the circumstances of the known cases of sanctioned academics, it can
be assumed that there is no consistent and coherent practice. Therefore,
the institutionalisation of these new prohibitions does not seem to have
progressed very far. One explanation may be due to varying and sometimes
confusing responsibilities. In many cases, Party organs more or less directly
get involved, even beyond their competence. Whether and how action is
taken still seems to depend significantly on various factors; especially
when grey areas are involved. However, the increasing number of cases
suggests that university administrators and university-based Party organs
feel increasingly pressured to react to alleged misconduct by academics. The
rise in cases could also be due to the increasing codification of prohibitions,
which entails the formal documentation and handling of such cases. As
already mentioned, the claim of legality indicates the aim to institutionalise
these newer provisions. However, this leads to a dilemma, because the less
leeway local Party officials have, the more inflexible they are. On the other
hand, the ambiguity that underlies much legislation always allows the party-
state to interfere, but it also means that the behaviour of the actors involved
is more difficult to control, so a certain tension can arise here between
institutionalisation efforts and the flexible suppression mechanisms that the
authoritarian system needs.

The role or identity of a person can influence the handling of a case. In
the known cases, administrative penalties were usually imposed, whereas
criminal prosecution, as in the case of Zi Su, is the exception. In his case, it is
plausible that the Party wanted to make an example, as the Party leadership
cannot accept direct criticism of Xi from a Party member and a lecturer at
a Party school, and to assume the Party wanted to prevent further incidents
of this kind. In some cases, the institution appears to intervene to protect its
academics. Sanctioned academic Deng Xiangchao reported that the university
had initially been protective of him; similar experiences were also reported by
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other academics in interviews."” Deng was politically active in addition to his
academic position. Although he was not a member of the CCP, this political
misconduct had to be punished by the Party. If a case is too “political”, for
example because an academic is also a Party official, the institution has little
room for manoeuvre. This is also shown by the case of Shi Jiepeng. Although
Shi was not a Party member, the presence of an inspection group on campus
put immense pressure on the institution to act.

The identity or role of a person (e.g., a Party official or member) can thus
be another determining factor for the treatment of individual cases. Individual
cases indicate that academics who are also Party members and/or belong to
the university Party apparatus and/or hold government positions are treated
more harshly than pure academics. A plausible explanation for this is that the
Party considers itself to be a distinct feature of the Socialist Rule of Law and
the highest moral authority that governs through laws (Lin and Trevaskes,
2020: 125). Academics who are Party members and officials must thus fulfil
higher moral standards than pure academics (even if political obedience is
also demanded per se from non-Party members).

It can be assumed that the newer codes of conduct are primarily
about prevention. For example, the mentioned codes of conduct pre-
censor academia by elaborating on existing prohibitions under the guise of
professional ethics, some of which were already enshrined in legislation. As
auxiliary measures, by introducing a prescribed set of values and predefining
the meaning of these values, the party-state silences competing discourses
and constructive criticism. The party-state is particularly concerned here with
reducing such risk through regulation and thus ensuring individual obedience.
This is a core feature of the emerging authoritarian law in China. Yifa zhiguo
intends to use laws to “correct” the behaviour of academics to ensure political
conformity; the individual is thus supposed to uphold the Socialist Rule of
Law. The sanctioning institutions and actors thus remain unharmed, as they
act lawfully. The deterrent effect of such newer regulations works and this is
a desired effect of these codes of conduct. It is less about punishment per se,
but rather about suppressing anti-social behaviour — meaning what the Party
defines as “anti-social” — before it spreads.

Since authoritarian law targets individual obedience, one can speak

15 Interview #16 (international human rights), 14 December 2022, location B.
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of success from the point of view of the party-state, insofar as uncertainty
and fear among academics are the result, even if a systematic and uniform
implementation is not apparent. The fear and uncertainty are intentional
because they can lead to self-censorship. However, the appearance of
individual obedience should not be equated with a person’s actual conviction.

Conclusions

This article has looked at the characteristics of yifa zhiguo as a means
of bringing about individual obedience. It has shown how the party-state
invokes its authority to impose further restrictions on academics not only
in accordance with the law, but also with morality, a concrete expression of
which are, for example, the Socialist Core Values. Individual obedience is
a central demand of the party-state for all actors in the Chinese system and
it is increasingly visible in legal regulations. The shaping of authoritarian
law affects academia. Based on recent prohibitions in codes of conduct for
academics and case studies, this article has examined how the demand for
individual obedience affects academic freedom on a normative level. The
article has then shown that the institutionalisation of these new prohibitions
does not seem to be very far advanced, as the selected case studies do not
demonstrate consistent and coherent practice. Many regulations remain very
vague and leave room for interpretation by the actors in the system. External
factors can further influence the outcome of individual cases. This includes
the confrontation and responsibility avoidance strategies of the actors and
the identity or role of a person. Authoritarian law, therefore, does not imply
more uniform practice. Nevertheless, the party-state can claim a certain
success in that fear and uncertainty among academics, which can lead to
silence and self-censorship, lead to political conformity, even if it is only
illusory. Whether and how the party-state will master the balance between an
institutionalisation of authoritarian law and the necessary systemic flexibility
is questionable. It is important to continue to observe how authoritarian law
develops in China and how such new regulations affect practice.
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